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In general, if the plaintiff might recover, had there been no
special contract, then he may recover under the appropriate
common count, if, at least, the special contract be executed on
his part, and nothing be left to be done under it but the payment
of money. . Here there is nothing upon which the plaintiffs could
recover in the absence of the special contract; nor would this
count at all inform the deféndant of the real cause of action.

Judgment reversed and cause remanded, with leave to the
plaintiffs to amend their declaration. '
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THIS was an action of trespass on the case by Yarwood against‘ o
the appellant, for personal injuries. ,f_??i@_g
The first count of the declaration avers that Yarwood was ai1ooa 81
passenger on the cars of the appellant from FElgin to Clinton, in"™ 77
the county of Kane, on the 2nd of Augugh, 1852; that just 206 13
before reaching the said station or stopping place at said Clinton,
by the action of the wheels of the said engine and cars, the said
iron and wooden rails were torn up for a great distance, to wit,
for the distance of twenty feet, in consequence of the said rails
being constructed of poor material, and so .insufficiently and
insecurely fastened as aforesaid, the said car on which The said
plointiff was then and there a passenger, as aforesaid, was thrown
violently off of the said road, by reason of which the life of the said
plaintiff was putin great peril and danger, insomuch so that the
said plaintiff was obliged, and did jump from the said car to the
ground, (the said car being then and there so off the said track,
and still running at a rapid rate over the ties of said road, and
apparently about to run off a very steep bank then and there be-
ing), in doing which the said plaintiff’s left leg was broken near
the ankle, his ankle badly and severely strained and bruised, and
his body otherwise severely bruised and injured, all of which




510 OTTAWA,

The Galena and Chicago Union Railroad Company », Yarwood.

was caused by the unskillfulness and carelessless of the said
defendant and its servants, and by reason of the said injuries so
received as aforesaid, the said plaintiff was,” &ec., concluding
with the damage.

The second count is substantially like the first, only averring
that the cars were run at double their usual rate of speed, and at
a dangerous rate of speed, &c.; and averring that the car which
the plaintiff was a passenger in, was off the track, &c., like the
first count.

The third count avers that “the car in which said plaintif
was riding was thrown with great violence off the said track,
and the said plaintiff, without fault on his part, and by reason
of said carelessness and improper conduct of said defendant,
thereby came with great force and violence upon the earth, and
his left leg was thereby bloken near the ankle,” &c., &c.

Fourth count substantially like the third.

Plea, general issue. o '

The case was tried the 280 of May, 1855, by a jury, L. G.
Wisow, Judge, presiding. Verdict for the plaintiff of $2,500. -
Motion for new trial overruled@nd judgment upon the verdict ;
and exceptions and appeal.

The proof showed tMt appellee and two others took a seat
in the bagga ~ attached to the passenger train of cars of
appellant, to from Elgin to Clinton, about four miles; that
during the trip the cars ran off the track, and the appellee,
under the excitement of the occasion, was injured by leaping
from the car. The appellant showed the track to have been in
good order, and that appellee and companions had been scuffling
together, and running from the baggage to the other cars just
preceding or at the moment of the accident. The baggage car
remained upon the track, and those in it remained uninjured.
None of those who remained in the cars were injured.

The following were the instructions asked, given, or refused
or modified. Those asked by the plaintiff in the court below,
are as follows:

1. That if the jury believe, from the evidence, that the
plaintiff was a passenger on board of the cars of the defend-
ants, in the month of August, 1852, at the county of Kane,—
that the cars of the defendant were thrown off the track of
the road by reason of the unskillfulness or negligence of the
defendants or their agents, and that by means of such accident
the plaintiff was' injured in his person, they will find a verdict
for the plaintiff, and assess his damages.

2. 'That if the plaintiff was injured by means of an accident
occurring on the railroad of the defendants, while he was a
passenger on their cars, that then the burden of proving that
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such accident was not the result of the negligence or unskill-
fulness of the defendants, or their agents, is cast upon the said
defendants. -

8. That in order to authorize the jury to find a verdict for
the plaintiff, it is not necessary for the jury to be satisfied that
the defendants were guilty of gross or even ordinary neglect in
the reparation of their road, or management of their train ; but
if the jury believe, from the evidence, that sLiGET NEGLECT of
the defendants or their agents, was the cause of the accident
and injury of the plaintiff, they will find a verdict for the plain-
tiff and assess his damages, provided the jury believe, from the
evidence, that the plaintiff was a passenger on board the cars
of the defendants, at the time of such accident and injury.

4. The carriers of passengers by railroad are bound to use
all precautions, as far as human foresight will go, for the safety
of their passengers; and are answerable to injured passengers
for sLiGET NEGLECT of themselves and agents, in the reparation -
of the track, and conduct and management. of their trains,
whereby injury ensues.

5. The omission of any preeaution which would produce, or
increase the safety of, or reduce the probability of danger to the
passenger, constitutes such a neglect in carriers of passengers,
as will make them answerable in damages to a yjassenger injured
by means of such neglect. s

6. 'That railroad companies are answerable for injuries o a
passenger resulting from a defect in their track, which might
have been discovered by a most thorough and careful examina-
tion ; and if the jury believe, from the evidence, that the injury
complained of in this case, was occasioned by the neglect of the
company, or its agents, to examine the ftrack prior to the pas-
sage of the train on which the accident occurred, they will find
a verdict for the plaintiff, and assess his damages.

8. That if the jury believe, from the evidence, that the
accident and injury occurred by reason of the too rapid speed
of the train, by reason of the neglect to apply the brake in
time, or because of any other neglect or unskillfulness in the
management of the train, they will find a verdict for the plain-
tiff, and assess his damages.

9. That if the jury believe, from the evidence, that the
accident and injury complained of happened by reason of the
neglect of the engineer in charge of the locomotive attached to
the defendants’ train, or to blow his whistle in time, or by
reason of the neglect of the conductor to warn the engineer in
time, or by reason of the neglect of the brakeman to apply
the brakes in season, they will find a verdict for the plaintiff,
and assess his damages.
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10. That if the jury believe, from the evidence, that the
accident and injury happened by reason of the bad order of the
track, and want of due care and attention of the company, or
any of its agents, in the reparation of the frack, or in the
management and conduct of the train on which the plaintiff
was, they will find a verdict for the plaintiff, and assess his
damages.

11. That the mere fact that the plaintiff jumped from the
cars, while they were in motion, to the ground, and thus sus-
tained the injury complained of, will not alone deprive him of
his right to a recovery against the defendants, if’ the jury be-
lieve, from the evidence, that an accident had occurred ; that
the cars were off the track, and running at the rate of from
three to five miles an hour; and the plaintiff had reasonable
ground to believe, and did believe, that his life or limbs were in
danger, and that it was necessary to leap from the cars in order
to avoid the danger which threatened him, provided that the
injury was not occasioned by the plaintiff’s own neglect, nor
that his negligence contributed to produce the injury com-
plained of. ’

114, That although the jury may believe that the plaintiff
would not have received injury had he not leaped from the cars,
and that, as the event proved, his jumping was an unwise act,
that does not necessarily prevent the plaintiff from recovering
in this case. The question is not so much whether there was
in point of fact any danger, as whether the "plaintiff reasonably
apprehended danger, and so leaped from the cars; and in judg-
ing of his state of mind, the jury should take into consideration
whatever circumstances of alarm and confusion existed at the
time, the law not requiring the same coolness nor accuracy of
judgment, in a person under a state of excitement and alarm,
as under other circumstances.

12. 'That in determining the question whether the plaintiff
had reasonable ground to believe himself in danger, the jury
have the right to consider the experience and knowledge of the
plaintiff in regard to perils of this character, the commotion
and consternation among the passengers, and the fact, if it
be so, that one of the brakemen abandoned his post and leaped
from the cars.

18. That the mere fact that the plaintiff was, a few minutes
previous to the occurrence of the accident and injury, scuffling
and playing in a sportive mammer with others on the cars, will
not deprive the plaintiff of his right to recover from the defend-
ants, if the jury believe, from the evidence, that the defendants
or their agents were guilty of any neglect, HOWEVER SLIGHT,
whereby the accident and injury occurred’; provided the injury
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was not occasioned by the plaintiff’s own neglect, nor that his
negligence contributed to produce the injury complained of.

14. That in estimating the damages which the plaintiff may
have sustained by reason of the injury complained of, the jury,
if they find for the plaintiff, are not confined to such damages
as may have resulted to the plaintiff by loss of time, and ex-
pense of medical attendance, but may give such additional
damages for the loss of natural use of the plaintiff’s limb, which
the jury, exercising a sound discretion, and in view of all cir-
cumstances, may see proper to award, not exceeding the amount
claimed in the declaration.

15. That unless the jury believe, from the evidence, that
the passenger cars were full, and that it was a part of the con-
tract that the plaintiff should occupy, during the trip, the bag-
gage car, the mere fact that the plaintiff left that car and went
into the first class passenger car, is not of itself such negligence
in the plaintiff as to defeat a recovery in this case.

16. That passengers upon railroads are not to be bound or
affected by rules established by such roads in relation to the
conduct of passengers, unless the proof shows that the passen-
ger had a knowledge of such rules and regulations.

Which instructions were given by the court, to the giving of
which instructions on the part of the said plaintiff, the defend-
ant, by counsel, at the time excepted.

. Detfendant then asked the court to instruet the jury as fol-
oOWS :

1, A. Thatif the jury believe, from the evidence, that the
injury to the plaintiff in this suit, happened to him by mere
accident, without fault on the part of the defendant, then the
plaintiff cannot recover in this action.

5, B. If the jury believe, from the evidence, that the plain-
tiff, while on his passage from Hlgin to Clinton, was guilty of
carelessness, and unnecessarily exposed himself to danger by
wrestling and scuffling on the cars, or by imprudently passing
from one car to another while the cars were in motion, and that
said carelessness or imprudence contributed in any degree to
produce the injury, then the plaintiff cannot recover.

6, C. If the jury believe, from the evidence, that the plain-
tiff, while on defendant’s cars, imprudently and carelessly ex-
posed himself to danger by wrestling, playing, running, or
Jjumping, and that the injury to him was in any way produced
by such carelessness or imprudence, or that such carelessness
and imprudence in any way contributed to produce the injury,
then the plaintiff cannot recover, even though the jury may
believe that the defendant has also been guilty of negligence.

7, .D. 1If the jury shall believe, from the evidence, that the

33
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plaintiff was guilty of negligence while a passenger upon the
defendant’s cars, and that his negligence concurred with the neg-
ligence of the defendant in producing the injury, then the
plaintiff cannot recover. |

10, E. If the jury shall believe, from the evidence, that the
plaintiff leaped from the cars of the defendant under a rash
‘and undue apprehension of danger, when in reality there
was no danger, and that the injury to the plaintiff was the result
of such leaping, then the plaintiff cannot recover.

12, F. If the jury believe, from the evidence, that the plain-
tiff carelessly leaped from the cars of the defendant, and that
such careless manner of leaping contributed to produce the
injury to the plaintiff, then the jury should find for the defend-
ant.

18, G. 1If the jury believe, from the evidence, that the
plaintiff leaped from the car of the defendant while it was in
motion, under a rash and undue apprehension of danger, when
in reality there was no dauger, and that the injury was caused
by such leaping, they should find for the defendant, although
the plaintiff might have really thought himself in danger, and
leaped to the ground to save himself from harm; the question
is, whether, under the circumstances, his jumping was an act
of rashness.

16, H. If the jury believe, from the evidence, that the
injury to the plaintiff was the result of the negligence or impru-
dence of both plaintiff and defendant, their verdict should be
for the defendant.

‘Which was done by the court.

The defendant then also asked the court to instruct the jury
as follows :

2, I. If the jury shall believe, from the evidence, that the
defendant exercised due care, diligence and skill, in the preser-
vation and repairs of the track, and in managing and opera-
ting the road at the time of the accident, and that the accident
could not have been prevented by the use of said care, diligence
and skill, then the plaintiff cannot recover in this action.

4, J. That every traveler in a public conveyance, must meet
the risks incident to the mode of travel he adopts; and if the
jury shall believe that the injury to the plaintiff was the result
of an accident which could not be avoided by the exercise of
due care and skill in the preparation and management of the'
means of conveyance on the part of the defendant, then the
plaintiff cannot recover.

8, K. That the plaintiff, before he can recover in this action,
must not only show that the injury to him was the result of care-
lessness or negligence of the defendant, but also that he himself
was without fault in producing said injury.
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9, L. That in this action the plaintiff cannot recover, unless
the jury shall believe that he exercised proper care and circum-
spection while on his passage from Elgin to Clinton, and that
the defendant was guilty of negligence, from which the injury
was received, and the burden of proof is upon the plaintiff to
show not only that the defendant was negligent, but he himself
was not guilty of negligence.

15, M. Unless the plaintiff has proved to the satisfaction of
the jury that the defendant was guilty of negligence or miscon-
duct, and also that plaintiff used proper care and prudence, and
that his own misconduct, want of care, or negligence, did not
contribute to produce the injury complained of, the jury should
find for the defendant.

Qualifications to defendant’s 8th, 9th, and 15th instructions:
“ But proof that the plaintiff was a passenger, of the accident,
and the injury, make a prima facie case of negligence, and throw
the burden of explaining upon the defendant.”

18, V. The jury are also instructed that it is their duty to
regard and obey the law as given them by the court, (and that
the law as laid down by the Supreme Court in its decisions, is
- the highest judicial authority of the lund,) and the jury are not
at liberty to disregard or override it.

‘Which the court refused to give as asked, but gave with the
following qualifications, viz.: by adding to the first of said in-
structions these words—*“But due care required the use of the
utmost prudence and caution; a carrier of passengers being
liable for slight negligence;” and by adding to the second of
said instructions these words—But due care required the use
of the utmost prudence and caution.”

And by adding to the pext three of said instructions these
words: ¢ Qualification to defendant’s 8th, 9th and 15th instruc-
tions—* But proof that the plaintiff was a passenger, of the aceci-
dent, and the injury, make a prima facte case of negligence, and
throw the burden of explaining upon the defendant.’”’

And the last of said instructions by striking out the following
words therefrom, viz.: ¢ And that the law, as laid down by the
Supreme Court in its decisions, is the highest judicial authority
of the land.”

To which decision of the court in refusing said instructions as
asked, and each of them, and qualifying them and each of them
as aforesaid, the defendant then and there excepted. .

And the defendant then also asked the court to give the jury
the following instructions: -

14, O. 1If the jury believe, from the evidence, that the plain-
tiff leaped from the car of defendant, under circumstances that
would not have justified such an act on the part of a prudent,
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careful man, and that the injury was the result of such jumping
from the cars, then the plaintiff cannot recover, unless the jury
believe that such injury was willfully caused by the defendant.

3, P. That the defendant, as a common carrier of passen-
gers, is not an insurer of the personal safety of the passengers
against all accidents, but is liable only for the want of such care
and diligence as is characteristic of cautious persons. And if
the defendant exercised such care and diligence in the trans-
portation of the plaintiff, then the plaintiff cannot recover in this
action.

Q. That if they believe, from the evidence, that Yarwood and
his companions, when they took passage in the cars of defendant
at Elgin, were told by the conductor that the passenger cars
were full, but they could go in the baggage car, and that there-
upon they got into the baggage car to ride to Clinton, then it
was the duty of Yarwood to remain and ride in that car.

R. Andif the jury further believe, from the evidence, that
at the time of the accident and when the plaintiff jumped off the
«cars, the baggage car was not off the track, nor in any danger,
but that the plaintiff, with his companions, had got into a play
and scuffle, which brought on a racing through the other cars,
.and in one of which Yarwood was brought to that apprehension
of imminent peril which induced him to leap from the cars, and
thereby received the injury complained of, then the plaintiff can-
not recover, and the jury should find for the defendant.

S. And the jury are further instructed, that if they believe,
from the evidence, that Yarwood, the plaintiff, with his compan-
ions, at the time they took passage in defendant’s cars at Elgin,
to ride to Clinton, were told by Capt. Wiggins, the conductor,
%0 go in the baggage car, as the passenger cars were full, and
that plaintiff, in pursuance thereof, went into said baggage car,
then it was his duty to continue therein to the said Clinton.

7.  And if the jury further believe, from the evidence, that at
the time of the accident, the plaintiff had left the baggage car,
and gone into another car, and had thereby placed himself in a
position of apprehension of imminent peril, which induced him
to leap from the cars and thereby received the injury complained
of, and that the baggage car was not off the track at all, or in
any danger, then such conduct of the plaintiff was culpable neg-
ligence, and the jury should find for the defendant.

U. If the jury believe, from the evidence, that the standing
upon the platform of cars, or the going about from car to car by
a passenger whilst the cars are running, are acts of imprudence
and negligence, and if they further believe that at the time the
cars ran off the track, the plaintiff was so standing or going
about, and that such conduct of the plaintiff increased his appre-
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hension of peril, and he was thereby induced to leap from the
cars when in motion, and, in consequence of such leap, received
the injury, when, had he remained in the cars, he would not
have been injured, he is not entitled to recover in this action.

V. 1If the jury believe, from the evidence, that the plaintiff
leaped from the cars of the defendant under circumstances that
would not have justified such an act on the part of an ordinarily
prudent, careful man, and that the injury was the result of such
leaping, then the plaintiff cannot recover.

Qualifications asked by defendant to plaintiff’s instruction
number 9.

W. But unless the plaintiff has proved, to the satisfaction of
the jury, that his own carelessness or megligence did not con-
tribute or assist to produce the injury complained of, then the
jury should find for the defendant, and the burden of such proof
is upon the plaintiff.

X. If the jury believe, from the evidence, that at the time
the plaintiff took passage on the defendant’s cars at Elgin, he
was directed by the conductor to take his place in the baggage
car, because there was not room for him in the passenger cars,
and that the plaintiff did go on board of the baggage car at the
time of starting, and that whilst on the way from Elgin to Clin-
ton he left said car without any reasonable cause, and that the
injury to the plaintiff happened in consequence of his so leaving
the car, then he is not entitled to recover in this action.

‘Which the court refused, and marked the same “refused;’ to
which decision of the court in refusing to give said last men-
tioned instructions, the defendant then and there excepted. And
the defendant then also asked the court to give the following
instructions :

. Y. If the jury believe, from the evidence, that the plaintiff,
with his companions, at the time they took passage in defend-
ant’s cars at Elgin, to ride to Clinton, were told by the cou-
ductor of the train that the passenger car was full, or nearly
full, and that they could go in the baggage car, and that plain-
tiff in pursuance thereof went into said baggage car, then it was
his duty to continue there, unless it was necessary to leave the
same ; and if the jury further believe, from the evidence, that at
the time of the accident, the plaintiff had unnecessarily left the
baggage car and gone into another car, and was walking about
or standing upon the platform of the hind car, and had thereby
placed himself in a position of peril, or apprehension of great
peril, while the baggage car was not off the track, or in danger,
then such conduct was culpable negligence.

Z. [1If the jury believe, from the evidence, that Yarwood was
unnecessarily standing upon the platform of one of defendant’s
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cars at the time of the accident, then he was guilty of improper
conduct and negligence in so domg
That it is the duty of every passenger, on a railroad car,
to take his place in the car in which he’ takes passage, and to
remain therein, unless it is necessary to leave the same for a
reasonable refreshment, or some other necessary purpose.
Which the ecourt marked “given” ¢ consent,” and when the
court read the last mentioned instructions to the jury, he re-
marked to the jury,and in their presence, that he gave these by
the consent of plaintiff; to which remark of the court as afore-
said, the defendant then and there excepted.
The jury thereupon retired, and afterwards came into court,
and rendered the following verdict:
“We the jurors find the defendant guilty, and assess the
damages $2,500.”

E. Prcx and J. F. Farnsworrs, for Appellant.
B. Leanp and R. S. BLackweLL, for Appellee.

f

Scares, C. J. The preponderance of evidence is not such, on
this trial as it was on the former, as to demand the interposition
of the court.

The instructions demand the only notice that we are called
upon to give this case, and these, being numerous, we shall con-
fine ourselves to such as appear questionable, or have been par-
ticularly ¢hallenged.

The ninth and fifteenth instructions in the defendant’s series,
given by the court, are as follows:

“9, That if the jury believe, from the evidence, that the
accident and injury complained of happened by reason of the
neglect of the engineer in charge of the locomotive attached
to the defendant’s (plaintiff’s) train; or to blow his whistle in
time ; or by reason of the neglect of the conductor to warn the
engineer in time; or by reason of the neglect of the brakeman
to apply the brakes in season, they will find a verdict for the
plaintiff and assess his dama,ge<

“15. That, unless the jury believe, from the evidence, that
the passenger cars were full, and that it was a part of the con-
tract that the plaintiff should occupy, during the frip, the bag-
gage car, the mere fact that the plaintiff left that car, and went
into the first class passenger car, is not of itself such negligence
in the plaintiff as to defeat a recovery in this case.”

The plaintiff asked, and the court refused, the following gual-
ification to the 9th instruction: ¢ But unless the plaintiff has
proved to the satisfaction of the jury that his own carelessness
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or negligence did not contribute or assist to produce the injury
complained of, then the jury should find for the defendant, and
the burden of such proof is upon the plaintiff.”

Upon mature reconsideration of the principles of law laid
down in this case in 15 I1l. R. 468, we feel compelled by author-
_ ity of adjudged cases, as well as justice, to approve and reassert
them.

The principle contained in the qualification has been questioned
and denied, in this case, but more especially its application to
passengers. There is, doubtless, a sensible distinction between
persons receiving an injury while sustaining this relation to the
wrong doer, and those who do not. But that distinction will
- not wholly destroy its application to passengers, but will only
modify the rule for applying it. This distinction was taken in
the former decision of this case, 15 Tll. R. 471, when the court
say: “Proof that the defendant was a passenger, the accident
and the injury, make a prima facie case of negligence. This is
done, and the burden of explaining is thrown upon the plaintiffs.”

Where the plaintiff in the action does not sustain that relation
to the defendant, he must, in addition to the accident and his
own injury, affirmatively show his own freedom from carelessness
or negligence in causing or contributing to produce it.

If the distinction be a sound one, the modification is improp-
erly worded, and should not have been given. It should have
been so worded as to throw that proof upon the defendant below.

The 15th instruction is erroneous. The facts, or acts of de-
fendant, recited in it, are withdrawn from the consideration of
the jury, and decided by the court, as a question of law, instead
of fact. The court say those acts do not constitute negligence
or carelessness in defendant. Negligence is a question of fact
and not of law; and the court had ho right to determine it.
Had the jury found these facts specially—that the passenger cars
were not full ; that defendant, heing directed by the conductor
to the baggage car, went into that car without a special contract
for passage on that car, and, after riding some distance on it,
left 1t, and went into the first class car—without finding that
these facts did or did. not constitute negligence, under all the
circumstances of the case, no court could pronounce any judg-
ment of law upon it, for want of completeness. Negligence is
the fact to be found. The acts of the party, and the circum-
stances under which they were done, are not the fact to be found,
but are merely evidences of that main fact. The courthas only
assumed the province of the jury in assuming that such circum-
stances and acts as are enumerated in the instruction, are not
sufficient proof of the party’s negligence. Had the instruction
further assumed that the jury find the conclusion that the court
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is made to find, then might the court well have said, the right
of action is not barred by those facts.

Intimately connected with the giving of this instruction, in-
deed, the counterpart of it, was in the refusal of plaintiff’s
instructions, ¢ W.” and ¢« X.” They are as follows: “If the
jury believe, from the evidence, that the standing upon the plat-
form of cars, or the going about from car to car, by a passenger,
whilst the cars are running, are acts of imprudence ; and if they
further believe that, at the time the cars ran off the track, the
plaintiff was so standing or going about, and that such conduct
of the plaintiff increased his apprehension of peril, and he was
thereby induced to leap from the cars when in motion, and, in
-consequence of such leap, received the injury, when, had he
remained in the cars, he would not have been injured, he is not
entitled to recover in this action.”

« X. 1If the jury believe, from the evidence, that, at the time
the plaintiff took passage on the defendant’s cars at Elgin, he
was directed by the conductor to take his place in the baggage
car, because there was not room for him in the passenger cars,
and that the plaintiff did go on board of the baggage car at the
time of starting, and that, whilst on the way from Elgin to Clin-
ton, he left said car without any reasonable cause, and that the
injury to the plaintiff happened in consequence of his so leaving
the car, then he is not entitled to recover in this action.”

‘We must ever keep in mind that there might be an accident
to the train without an imjury to defendant; that there might
be such accident and injury from his own negligence, without
liability of plaintiff therefor.

In the ninth instruction given for defendant, the court assume
that if the accident and injury were occasioned by the omission
of plaintifi’s servants to do certain specified acts, plaintiff’s
liability would be thereby fixed ; and yet the court refuse, in
plaintiff’s instruction «“ X, 4o lay down a similar principle for
the discharge of their liability, if a particular act of defend-
ant caused the injury. The two instructions are of precisely
like principle. Both, or neither, should have been given. With
each given, the case would have stood so before the jury. Ttis
true, the omission to blow the whistle or warn the engineer, or
apply the brakes in time, might have occasioned the accident,
and that might have resulted in the injury ; but had the defend-
ant remained in the baggage car, he might have been safe, not-
withstanding the accident, and so the one instruction might
charge the other, and might discharge the plaintiff.

So again of the defendant’s 15th instruction, and the plain-
tiff’s instruction “ W.” TIn the former, the court tells the jury
that the fact of defendant’s leaving the baggage car and going
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into the first class passenger car, was not negligence in him
under all the circumstances ; and yet the court refuse to add, in
instruction ¢ W,” that if they believe that standing upon the
platform of cars, or going about from car to car whilst the cars
are running, are acts of imprudence, and that defendant was
so standing and going about when the cars ran off the track,
and that such conduct increased his apprehension of peril, and
induced him to leap from the cars while in motion, from which
leap he received the injury, and that had he remained in the
cars he would not have been injured, they should find for plain-
tiff. If the court was authorized to draw conclusions of fact
from the evidence in the former, so may it in the latter exclude
the facts themselves as authorizing the jury to draw no conclu-
sion from them.

The defendant has, by asking the court so to direct the jury,
shown that the jury might so regard and find the facts as estab-
lishing negligence, but for that direction.

These facts were properly before the jury, and were proper
for their consideration as tending to prove negligence in going
unnecessarily into a position, from the apparent dangers of which
he was induced to leap off the train, and the court should have
neither found for the jury any conclusion of fact of its own,
nor withdrawn the facts from the consideration of the jury.
Such we consider to be the effect of vefusing these instructions.

The qualifications made to the 2und, 4th, 8th, 9th and 15th
instructions asked by the plaintiff, were correct. The degree
of care required, and liability imposed, appear to be consider-
ately and correctly stated ; and the facts that will establish a
prima facie case of negligence are such as this court sanctioned
on the former hearing of the cause in 15 Til.

In the remarks of the court that instructions «“V,” “Z,’ and
“&,” were given by consent of defendant, we can perceive no
injury necessarily arising to plaintiff, as no motive, design or
effect of the remark is apparent on the record.

The instructions ¢ 14, O, «3, P,? «Q,’ “R,) «8» «T>
and “V,” were properly refused.

Persons under imminency of peril may not be required 'to .
exercise all the presence of mind and care * of a prudent, care- -

ful man,” with impending danger. The law makes allowance,
and leaves the circumstances to the jury to find if the party
acted rashly and under an undue apprehension of the danger.
Instructions of the character of “38, P’ have already been
condemned by this court as not defining correctly the rule of
care and diligence of common carriers of passengers. Chief
Justice Savage was not defining the rule, but arguing the prin-
ciple, when he used the expression in Camden and Amboy Rail-
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road Co.v. Burke, 183 Wend. R. 626 ; Angell on Carr., Sec.
523. And Mr. Angell, in Sec. 568, gives a more careful and
accurate definition of the degree of liability of carriers.

The other instructions, like that of defendant’s, commented
on above, assume to decide upon the facts, and draw conclu-
sions for the jury.

For the errors in the instructions noted, we reverse the judg-
ment and remand the cause again for a venire de novo.

Judgment reversed.

Crmarres Forranssg, Appellant, ». James P. KiLsrerx
and Harvey DeCaup, Appellees.

APPEAL FROM COOK COUNTY COURT OF COMMON PLEAS.

‘Where a person purchases property as the agent of another, though he may haye
the deed or contract of sale made out in his own name, the principal, from the
moment of the purchase, acquires an equitable title thereto, subject to all the
ingidcgn'csI attaching to such an estate, and the agent holds it in trust for the
principal.

An equitabletitle derived under such circumstances may be divested out of the cestui
que trust otherwise than by alienation, before the trust is actually performed. If the
trustee has practised any fraud toward his cestui quetrust, the latter may, when he
discovers the fraud, repudiate the acts and purchase of the trustee, and thus
divest himself of his equitable title, or he may waive the fraud and claim his
rights as cestui que trust; or, before he has discovered the fraud, he may treat the
purchase as his own by selling his equitable title. The cestul que trust may also

. divest himself of his equitable title by laches, fraud, or by agreement.

. A court of equity will not permit a cestuz que trust to show a speculative disposition

© toward his trustee. If a cestui que trust discovers facts which would give him a
right to repudiate the acts of his trustee, and has investigated them, or had a re-

., sonable time to do so, he is bound to declare whether he will avail himself of the
right or not, and cannot lie by in a position to affirm the bargain, if a profitable
one, and repudiate it if it is a losing one.

"Where a cestui que trust, having a right to repudiate a transaction, laid by for three
years, and suffered his trustee to go on and make payments for the property ;
Held, he was not entitled to relief.

Tris was a bill in chancery, filed February 17, 1854, in the
Cook County Court of Common Pleas, by the appellees against
the appellant, praying for a decree, declaring the defendant to
be a trustee of the complainants of block 57, Canal Trusiees
subdivision of Sec. 7, T. 89 N., R. 14 K., and for a conveyance,
&c. It appeared that on or about the Tth of November, 1848,
the defendant purchased the above block for $1,500; $500 of
which was paid by a conveyance of 80 acres of land, belonging to
the defendant in McHenry county ; $250 was paid in cash; and
the remainder on the 6th of September, 1849,1850 and 1851.
The defendant took from the vendor a bond to himself, for a
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